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MS CARMEL O’HALLORAN 

Grievance 

MR A.J. WADDELL (Forrestfield) [9.17 am]: My grievance is to the Minister for Commerce. Today I would 
like to present this grievance about a constituent of mine, Ms Carmel O’Halloran, who, through an unfortunate 
accident in her workplace, found herself requiring the assistance of workers’ compensation to cover her medical 
expenses and loss of wages. Carmel is employed as a horticultural lecturer at Challenger TAFE in Murdoch. On 
12 March 2008, she tripped over some irrigation, which left her with a broken heel. In October 2008, Carmel 
was able to return to work for 12 hours a week on limited duties and she continued doing that until June 2009. 
However, in June she was required to have further surgery in which she had the bone of her heel shaved, and a 
graft was performed in August 2009. 

On 22 June this year, Carmel reached the age of 65 and her workers’ compensation wage was ceased. However, 
unfortunately for Carmel, she was notified of this change to her workers’ compensation cover by a letter that was 
dated 18 August. She reached the age of 65 and thought that everything was going along quite normally when 
she received a letter some two months later, which was the day before she was scheduled to have some 
additional surgery. This was an extremely traumatic event for Carmel. Carmel was advised by WorkCover that 
$50 000 was available for her medical expenses and that she had received $35 000 of that amount so far. Carmel 
now finds herself living off her personal entitlements such as annual leave and long-service leave, and although 
her medical expenses are being paid, she is no longer able to receive compensation for the loss of wages. 

My view is that this is unreasonable and it is due to the discriminatory provisions of section 56 of the Workers’ 
Compensation and Injury Management Act, which explicitly states that if an injury occurs on or before the date 
on which the worker attains the age of 64, or on obtaining the age of 65, the compensation will cease when the 
worker turns 65. Carmel did not receive a grace period because she was only 63 when the injury occurred. Her 
wage was just cut off at the age of 65. Carmel was not notified until she was way past 65 and as a consequence 
she does not even know to this date whether she received an overpayment that someone will seek to retrieve 
from her in the future. This is particularly harsh in light of the fact that the employer agency is required to pay 
workers’ compensation insurance premiums for workers who are in fact over the age of 63, 64 and 65 years, yet 
it appears that they are not eligible to receive any compensation. 

Carmel finds herself in a fair amount of distress, financial as well as emotional. In fact, she is about to have 
further surgery later this week and is feeling fairly depressed about the whole situation. However, she tells me 
her concern is not necessarily for herself but for the fact that she, like many others in our community today, had 
intended to continue working well past her sixty-fifth birthday. She had the capacity and she is a bright and 
intelligent person who really enjoyed her work. Carmel was surprised that this discrimination exists in our 
system and that it is not generally known to the community. Her biggest concern, and why she asked me to raise 
this issue, is that the community becomes more aware of the fact that, once workers reach the age of 65 years, as 
far as workers’ compensation goes, they will be thrown on the scrapheap. 

Some inquiries were made on Carmel’s behalf asking why she was not given this advice earlier in the process. 
We were told that it was Ms O’Halloran’s responsibility to make herself aware of any part of the legislation that 
may affect her because it is unreasonable to expect that the department can advise each claimant of every aspect 
of the legislation that may affect them at some point in the claim process. That shows a real lack of compassion. 
We would think that something as significant as turning 65 is not an uncommon event for people within the 
workers’ compensation system. We would surely think that the department could get its act together before the 
event actually occurred, rather than wait some months until after Carmel had attained the age of 65. 

Carmel pointed out that in recent years governments of all persuasions, particularly at the federal level, have 
engaged in a widespread campaign together to encourage Australian workers to consider working past the age of 
65. In fact, we have now increased the retirement age, certainly for people of my age, who will be expected to 
work well past that age. Therefore, we have a process whereby we encourage people to work past 65 years of 
age but the system holds back on workers’ compensation. I am aware that the minister has made some 
announcements in this area. He has said that there will be a review into this particular problem and that he will 
try to modernise the workers’ compensation system and look at the act. Unfortunately, some time has passed 
since those announcements were made, so I ask the minister: When will we see some action? When will we stop 
discriminating against older workers who are of great value to our community? 

MR T.R. BUSWELL (Vasse — Minister for Commerce) [9.24 am]: I thank the member for Forrestfield for 
raising this issue. He is right; it is a very important issue. At a global level, the member made the point that from 
an economic point of view it is important that people over the age of 65 years have the opportunity to continue to 
make a contribution. I think it is also important from a personal point of view that they have an opportunity to 
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continue to make a contribution because a lot of people over the age of 65 years feel that they—and they do—
have a lot to add to the workplace. Therefore, I am very sympathetic to the situation that the member has 
outlined. 

It is quite fortuitous that the member has raised this matter now because this afternoon I have one of my regular 
meetings with the newly appointed chief executive officer of WorkCover WA, Michelle Reynolds, and Mr 
Joyce, the chairman of the board. I will certainly raise this issue because one of the things put to me, and the 
member is right, is that there are two components of the Workers’ Compensation and Injury Management Act 
1981 that are discriminatory. One, as the member pointed out, is section 56, which basically deals with this issue 
of workers around the age of 65 years. Section 56 states that if a worker sustains injuries before the age of 64, 
the payments will cease at age 65, and/or if the injury is sustained while the worker is 64, the payments for 
income replacement will cease a year after that date. That is clearly discriminatory. Of course, the legal advice 
would say that these provisions were in place before the relevant equal opportunity legislation was enacted and 
no review of the equal opportunity legislation has indicated that they should be removed. Also interesting are 
sections 24A and 31E, which deal with hearing loss for people aged over 65 specifically.  

As the member pointed out, medical expenses are included. However, I have also been advised that an adjusted 
weekly payment amount, which WorkCover calls the supplementary amount, is payable for any period of total 
incapacity until a worker reaches the age of 70 years when the worker can demonstrate that he or she would have 
continued to work after the age of 65. I am certainly very happy to follow up that advice on behalf of the 
member’s constituent, which I will do this afternoon when I meet with Ms Reynolds and Mr Joyce.  

In terms of the broader issue, the member for Forrestfield is right. I have asked WorkCover to conduct a review 
and it will report to me before the end of the year. A number of reviews will come back to me before the end of 
the year. I think it is important. I tried to point out at the time that the purpose of the review was not to effect a 
fundamental change to the workers’ compensation system in Western Australia; I think it works pretty well. The 
review is really designed to modernise some aspects of it and make it a little simpler. Clearly the age 
discrimination is one thing that I have asked WorkCover to look at. Indeed, the member for Balcatta, as I 
understand it, has had a briefing from WorkCover. Because the member has had a long involvement in the 
Parliament with workers’ compensation, we provided him, I am pretty sure, with some briefings to keep him up 
to speed with where we are at. In other words, there are no hidden agendas in this review. Certainly, the issue of 
age discrimination is something that I have asked WorkCover to provide policy advice on. Clearly, there will be 
a cost but I think that is a matter that we have to approach in a sensible way and take on board the real issues that 
the member raised.  

I have to say that I am very sympathetic to the broader issue. My mum retired a couple of years ago, but she is 
now back actively in the workforce for two reasons; firstly, she likes working and, secondly, her super took a bit 
of a hit. I probably should not say this, but she turned 65 this year. It is a concern and I have seen firsthand how 
important it is for people to have those options available and that they should be afforded the protections of 
workers’ compensation.  

Queensland of course has a different system. As I understand, it is the only state that has a different system. My 
view is that if such a system exists in Queensland, we would need some pretty sound arguments for why we 
could not have it in Western Australia. I should also point out that we are also looking at the extension of 
workers’ compensation to jockeys. They are people near and dear to the member for South Perth’s heart; they 
have helped him pay off a large amount of his mortgage and subsequently incur additional amounts to his 
mortgage! Some other areas of the act are also being looked at. An area that I am particularly interested in 
looking at deals with people who work for companies who choose not to insure. I think that is outrageous. I have 
visited the homes of some people who are in a terrible situation because their employers chose to break the law 
and there is almost no recourse. It is a really difficult situation. 

I think I can leave the member for Forrestfield with two positives. Firstly, I am very happy to follow up on this 
matter this afternoon; I will get the details of the member’s constituent as soon as we have finished. Secondly, 
we are looking more broadly at the act and I expect that this is a matter that we have to look at. The member is 
right; older workers are staying in the workforce. In fact, we need them to. Interestingly, some of the statistics I 
have looked at indicate that the 65-plus age group consistently has the lowest incident rate for sustaining injuries 
in the workplace compared with other age groups in the workforce. I think that is a positive. I expect, as I said, 
that there will be some resistance to change in this area but I think we have to look at it sensibly and in a pretty 
contemporary way. I do not think I need to say much more. I appreciate the member raising these two issues—
the specific issue of his constituent, which I will follow up this afternoon, and the broader issue of the extension 
of workers’ compensation — 
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Mr F.M. Logan: Before the minister sits down, can I just confirm that is an issue that has been raised a number 
of times because of — 

Mr T.R. BUSWELL: I am definitely looking at it. 

Mr F.M. Logan: Because you are going to — 

Mr T.R. BUSWELL: Absolutely. I find it quite odd, and I do not say that in a political way. People may be able 
to raise arguments that convince me that it is not odd, but it is definitely something that I have asked WorkCover 
to look at.  

Mr F.M. Logan: Has the minister raised this issue at national meetings—minco meetings? 

Mr T.R. BUSWELL: I have never raised it at a ministerial council meeting. There are some other agendas at 
those minco meetings at the moment, but — 

Mr F.M. Logan: The reason that I raise it, minister, is I am wondering about the view of other states. Obviously, 
they are faced with the same situation. 

Mr T.R. BUSWELL: Other states, except Queensland. We will soldier on and I will get that review at the end 
of this year and I expect that we will be in a position to announce recommendations not too long after that. 
 


